Congress of the United States

Washington, Dc 20515

October 25, 2006

The Honorable Michael Chertoff

Department of Homeland Security

Washington, D.C. 20528

 Dear Secretary Chertoff,

As Members of the Bay Area delegation in closest proximity to the Port of Oakland, we are writing to express our profound concerns with the Department of Homeland Security's ranking process for assigning federal funds to port facilities around the country, as well as the calculus by which the Port of Oakland was ranked in Tier IV, which was assigned the lowest priority for homeland security funds this year.

On October 3, 2006, at the request of Congresswoman Barbara Lee, Port of Oakland officials held a private security briefing for the Bay Area delegation, to inform us of the impact on regional security of the Department's decision not to fund any part of the port's request this year. In l1ghtof what we learned at this briefing, we now take issue with the following aspects of the Department's funding process, and request that you respond to specific inquiries on each point:

1. Lack of transparency. Port of Oakland officials informed us that at no time prior to the Department's formal announcement of its funding decisions were they made aware of the tiering process for various facilities around the country, nor were they aware that their facility was ranked in Tier IV, thereby receiving the lowest funding priority and having to compete with 77 other Tier IV facilities for a severely diminished pool of funds representing a mere 15% of this year's total allocation. Given what appear to be a series of inconsistent and questionable funding decisions made this year, the classified nature of the Department's tiering process is highly problematic, and the establishment of a preliminary process is clearly in order. To that end, what steps will the Department take to ensure that port facilities have a clear idea of the condition of their grant applications following a preliminary review by the Department? What will the Department do to ensure that ports have an opportunity to take steps to mitigate their security needs, or to pursue a different strategy, in the event their application initially appears unlikely to result in an affirmative decision on their request for Homeland Security grant funds?

2. A meaningful risk assessment process. While it is clearly appropriate to have a consistent and structured procedure for ranking the port security funding applications, the current practice of awarding them on a purely competitive basis appears to be at odds with a straightforward assessment of respective facilities' security needs. For example, facilities such as petting zoos and kangaroo conservation centers were listed on the national asset database, while the Ports of San Francisco and Oakland went without funding altogether. Given the profound economic significance of these latter two facilities to the immediate region, the West Coast and the nation as a whole, the method of establishing priorities points to a flawed funding process based in part on arbitrary tiering of facilities. The funding process does not appear to be consistently based on any realistic risk assessment, nor does it appear to factor in the likely economic consequences of a successful major act of sabotage at respective facilities. We learned at the port security briefing of the existence of a 2003 risk assessment study by the California National Guard which rated the Port of Oakland as being at higher security risk than the Ports of Los Angeles or Long Beach. Is the Department aware of this study, and did it factor into this year's funding decisions? Finally, regarding the geographic risk factor, we noted that one of the key components in the Department's geographic risk analysis methodology was a facility's "geographic consequence." Will the Department, as we strongly urge, amend this analysis to explicitly include an assessment of a facility's economic impact and importance to its region and the nation? Will the Department develop a new process implementing the language of the Safe Port Act, basing allocation of grants on risk and any specific intelligence on threats to a given facility? 

3. Technical Assistance on grant applications is severely limited. On September 29, 2006, at a delegation meeting convened by Representative Ellen Tauscher in Washington, D.C. with Undersecretary for Preparedness George Foresman, and Rear Admiral Brian Salerno, regarding the Department's funding decisions on the Ports of Oakland and San Francisco, a Department official asked whether these two facilities had availed themselves of the technical assistance made available by the Department during the application process. At our October 3rd meeting, we put that question to Port of Oakland officials. We learned that the Department's "technical assistance" consists solely of technical help on the application forms, assisting with any difficulty encountered with the online application process, such as problems downloading the application itself. This kind of assistance has no bearing on the substance or quality of a particular facility's application, and it was at best misleading for any Homeland Security official to imply otherwise. Will the Department institute meaningful technical assistance for applicants as they develop their grant applications? What specific plans are in place for making this a reality? While there is a great deal of reliance on the Department's part on the assessments of individual facilities made by the United States Coast Guard –specifically the Captain of the Port, in the case of Oakland -- we have noted with concern that there is no effort by the Department to visit port facilities to make any independent assessment, gain a deeper understanding of a specific facility's needs, or even to validate data provided by the Coast Guard. This centrally managed approach of making funding decisions in Washington, D.C. in something of a vacuum raises a serious question as to whether the best funding decisions are being made with the best available information. Will the Department institute a procedure whereby onsite security assessments by other agencies are independently verified? 

The Port of Oakland is the fourth largest container port facility in the country, and the $33 billion in goods it moves annually underscores its economic significance not just to California, but to the nation. For this reason, the likely harmful economic effect of a terrorist attack at this facility makes it difficult to comprehend the Department's recent funding decision. The Port of Oakland has made clear to us that that it intends to engage in discussions with the Department on its risk assessment process. We will monitor the progress of these discussions with great interest. We are committed to working with the Department and the Ports of Oakland and San Francisco to ensure that their port security funding needs are met. We have raised in this letter a series of critical questions directly affecting both the future integrity and effectiveness of the Homeland Security program. We look forward to your early response to our specific inquiries and recommendations.

Sincerely,

Barbara Lee Nancy Pelosi

Member of Congress Minority Leader

Barbara Boxer

U.S. Senator

Dianne Feinstein

U.S. Senator

George Miller

Member of Congress Member of Congress

Ellen Tauscher

Member of Congress
